CHAPTER 3: OPERATION OF PEACEMAKER COURT
Section 1. GUIDING PRINCIPLES

(a) Purposes of Peacemaking. Peacemaking encourages people to solve their own
problems by communicating in a safe environment. Confliesolution is based upon
respect, responsibility and the importance of good, conscious, nmegdunl
relationships. Peacemakers assist in the development ofisoisito conflicts that are
not patterned upon state or federal civil courts, but are maoiesely allied to the
traditional conflict resolution processes generally followed by MatAmerican
peoples.lt is intended that the Peacemaker Court servevahiale through which
parties arrive at consensual solutions to conflicts witténtribal community. The
Peacemaker Court need not determine who is at faultyigiaen situation to reach an
agreeable solution.

Peacemaking uses consensual agreement of the partiespasrtéry tool. A party’s
participation in Peacemaking is wholly voluntary. Thetipa and participants are invited
to attend and decisions resolving disputes are reached mgt#iings out and a solution
is reached by conserithis is the Mashpee Wampanoag Tribal way of resolving
conflicts in the community. This process predates our caaystem and reaches back to
the time of the People of the First Light, the ancestofsthe Mashpee Wampanoag
Peoples.

Peacemakers shall strive to achieve a setting which will:
(1) Allow active participation by all parties involvedtire conflict; and

(2) Provide an environment for a party to take responsiltidityis or her
behavior; and

(3) Provide aenvironment that is saféor the parties to work out conflicts and
begin the healing process; and

(4) Assist in locatingraditional practices and teachings, and community-based
services for individuals involved in the conflict.

(b) Guiding Principles. The guiding principles for the Peacemaker Court are as
follows:

(1) Harmony Principle A positive, conscious, meaningful relationship between
parties is valuable. For Mashpee peoples, harmony is &chigkough
“Weech8humdkanee N8hsweehtamuk” which means “a workigpether by
people” by “observing the law.” Peacemaking encourages peopptsciously
solve their own problems by opening communications througieces
responsibility and good faith. It is conducted by the paaiesaccomplished by
planning and group decisions for future action. By solving th&im problems in



peacemaking, people replace coercive decisions. Ra#rejutdige people or
force them unwillingly to do something, peacemaking addréksesonsequences
of people’s behavior and substitutes healing to remedyamgful consequences.
Peacemaking assists people to help themselves resolvietctméiugh self-
healing measures. Peacemaking is based on healing the otydabd spirit to
end conflict, rather than to continue conflict by the afspower, force and
punishment. It allows individuals, groups of people and comiesrtib take
ownership of their problems and to solve them in wayishvbromote healthy
relationships between and among the individuals and gropofjkctive is to
achieve harmony and balance.

(2) Non-Coercion Principle The most constructive way to preserve a positive
relationship and settle a dispute is through the volumartycipation of the
parties, rather than the use of force from an ousidgce. For Mashpee peoples,
this means the resolution of conflict through “Muhcheeetttinum
N8hsweehtamuk” which means “without a forceful hand” by &g the law.”
Mashpee Peacemaking is not to be confused with theieafjady processes or
arbitration. Those processes employ the adversgstds of conflict resolution

in a court setting, and assume decision making by a persanhority. In such
matters, rules are employed which are designed to cqrap@ipation, limit
participation to a select few, confine consideratioa obnflict to narrow issues,
and impose often disharmonious decisions. Mashpee Pddogreesses
informality, allows open and unfettered discussions pfatticipation of

interested persons, and encourages resolution reached eysossf all in
attendance. Because Peacemaking sessions are not jodgpesi-judicial
proceedings with adjudicatory powers, characteristidarations, and
participation by the participants is wholly voluntatye tcharacteristics of
adversarial practice, including pleadings, counterclaimsss-claims, discovery,
etc., are not contemplated and not permitted. The pateeasked to voluntarily
participate, knowingly and willingly, without an attorn@yfulfill this Principle.

(3) Community Health Principle The health of the community at large depends
on recognizing the connectedness of all things and peapléha responsibility
that we all have to each other. For Mashpee peoptasntally, spiritually,
emotionally and physically healthy community is achiethedugh
“Wutahkeembéwuneayee N8hsweetamuk” which means “community” by
“observing the law”.

(4) Sacred Restorative Justice Principlésacred justice is found when the
importance of restoring understanding and balance toaeddiips has been
acknowledged. For Mashpee peoples, such justice is achieoedh
“Wuneetupanutamwee Nopahtawee Paybhsukeey8uk,” which mearedisass”
“restored,” through “equity and justice”.

Section 2. SCOPE AND JURISDICTION



(a) Appointment. The Chief Judge may appoint Peacemakers where the ctidrmma
dispute is within the jurisdiction of the District Coaxtcording to Chapter 1 of this
Ordinance. Peacemaking shall not be allowed in crinmvaters.

(b) Power to Compel. The Peacemaker Court does not have the power to tompe
persons within the jurisdiction of the Mashpee Wampanoagmunity to appear and
participate in Peacemaker Court proceedings nor to cdimpattendance of parties.
Peacemaking is wholly voluntary.

(c) Attorney Representation. The Peacemakers shall ask the parties to voluntarily
participate, knowingly and willingly, in Peacemaking with the representation of an
attorney.

(d) Provision of Services. As to matters within the jurisdiction of the DistriCourt,
Peacemakers shall not mediate conflicts or provide psdag services to entities other
than the Mashpee Wampanoag Tribal Courts.

(e) Peacemaking Cases. Any civil matter which involves personal, community or
economic relationships, if not otherwise prohibited by, lmay be made the subject of
peacemaking. Whether a matter is made the subject ofpakicg depends upon the
mutual agreement of the parties to the dispute. Suclemmattiude, but are not limited
to:

(1) Family and other relationships, including marital relati@hips, intimate
relationships, parent-child relationships, etc.; and

(2) Community relations, including disputes between neiglgyaruisances,
trespass, disorderly conduct, breaches of the peace, etc.; and

(3) Consumer relations, including personal debts, personal cacts, etc.; and
(4) Individual land disputes, including land use, nuisaneé&.; and

(5) Any other matter, except criminal, which the partiemynagree to make the
subject of peacemaking.

(N Appeals. Appointed Peacemakers shall not have authority to Ingea@peal. An
agreement reached by the parties shall be a final detibout appeal.

Section 3. PEACEMAKERS

(a) Qualifications. To be considered a Peacemaker, a person shall meetloharfg
minimum qualifications:



(1) Be an individual who has the respect of the Mashipampanoag Tribal
community, the ability to work with Tribal membersetreputation for integrity,
honesty, and morality, and the ability to solve probleamnsl

(2) Be at least 25 years of age; and
(3) Be free of any conviction of a felony or a crinfermral turpitude; and
(4) Not be a member of the Tribal Council or a Trihalge; and

(5) Have a high school diploma or its equivalent angrioéicient in reading,
writing and speaking the English language.

(b) Appointment.

(1) The Judiciary Committee shall select and certié/iames of individuals as
Peacemakers. The individuals certified by the Judiciann@ittee must agree to
serve under the direction and supervision of the Chief JudgeTribal Council
will consider such certified individuals as recommendechbydudiciary
Committee and will appoint such individuals in its disioreto the Roll of
Peacemakers. The Court Clerk shall maintain suclandllPeacemakers shall be
selected only from that roll to serve in any given case.

(2) If the Tribal Council fails to appoint Peacemakénse Chief Judge may
appoint a person to the Roll of Peacemaker from amongmseksnown by him or
her to be qualified.

(c) Compensation. Peacemakers shall receive reasonable compensation for their
services from the Tribe as fixed from time to time by #&al Council. The
compensation to be received by all Peacemakers shalldenitetd by the Tribal
Council with input from the Judiciary Committee. Peaaakers shall not be entitled to
participate in any Tribal employee bonus compensatiamipkrely by virtue of their
Peacemaking position.

(d) Immunities, Powersand Duties.

(1) Peacemakers appearing on the Roll of Peacemakerbamallhe same
immunities as Tribal Court judges.

(2) Peacemakers shall have the power and duties to:

(A) Mediate conflicts among persons involved in the peteng
process.

(B) Use Tribal religious and traditional forms of maen and
community conflict resolution.



(C) Instruct or counsel individuals on the traditiondbairteachings or
values relevant to their conflict or conduct.

(D) Encourage persons involved in a conflict, affected,lmyr in any way
connected with it, to meet to discuss the conflich@pevorked on and to
participate in all necessary peacemaking efforts, provisgtdpersons
may not be coerced or intimidated into participating.

(E) Use any reasonable means, in accordance with doefaker
Guiding Principles as stated in this Ordinance, to olitae peaceful,
cooperative and voluntary resolution of a conflict subjegeacemaking.
No force, violence or violation of individual rightslixbe permitted.

(F) Where the parties involved accept or practice argireligious belief,
discipline or teaching, the accepted methods and teachthgtatkligious
way may be used.

Section 4. PEACEMAKING PROCEDURE
(a) Request for Peacemaking.

(1) Prior to filing a civil matter, an individual, oraf minor, the minor's parent or
guardian, may request to submit a matter to the Peace@aketrby filing a
written request with the Court Clerk. The request maytoemal and hand-
written so long as the request gives the Clerk theviatig information:

(a) The name and address of the person who requesisetiod
peacemaking; and

(b) The name of the other person(s) involved in thelicoréind pertinent
mailing addresses and places of residence if known; and

(c) A short statement of the problem involved; and

(d) The names and addresses of each person who shaxddtbeted by
the Clerk to be involved in peacemaking.

(2) Provided the matter is eligible for peacemakingQbart Clerk shall
immediately contact by reasonable, verifiable meanstiher party or parties
involved to notify them that a request for peacemakingawitfiling a lawsuit to
resolve a conflict has been filed. The contacted marparties shall have five (5)
working days from the date of notification to provideaaswer to the Court
Clerk of their response to the request to participateampéacemaking process.
The response must be in writing and delivered to the @lerk's office.



(3) Any person involved in a conflict which forms the basfia request for such
peacemaking may decline to participate in the processnAegponse to the
notification shall be deemed a declaration to participatiee process.
Thereatfter, the Court Clerk shall notify the requestingypafrthe declination by
the other party.

(4) If the contacted person agrees to participate, thef Qidge shall
immediately begin the process of peacemaking by appoimmgeacemakers,
one male and one female, to convene a Peacemaker Gherparties to any case
may, by mutual agreement, have a specified individualdwiguals from the

Roll of Peacemakers serve as one, or both, of thé®eaemakers for the
resolution of their conflict. If they only agree on otteen the Chief Judge shall
appoint the other.

(b) District Court Transfer.

(1) Where a civil matter has commenced and a proceeding is pepdiny of
the parties, or, if the party is a minor, then the minoparent or guardian, may
request the District Court Judge to submit the matter he Peacemaking,
provided the civil matter is eligible for peacemaking.

(2) If the opposing party objects to or declines to ppdia in Peacemaking, the
matter shall continue to be heard and prosecuted in gtadDCourt.

(3) Only parties to the proceeding can request or preraamdfer of the case to a
Peacemaker Court.

(4) If the case is transferred to the Peacemaker Court, thetiis Court Judge
shall notify the Chief Judge who shall immediately begin thecess of
peacemaking by appointing two peacemakers, one male and one female, to
convene a peacemaker court. The parties to any case may, hyamnut
agreement, have a specified individual or individuals from thellFof
Peacemakers serve as one, or both, of the two Peacemakersdoesolution of
their conflict. If they only agree on one, then the Chigéfidge shall appoint the
other.

(c) Peacemaker Disqualification and Removal.

(1) A Peacemaker shall be subject to disqualificati@hramoved from the Roll
of Peacemakers for bias, for prejudice, or for two uns@d absences to a
peacemaking session. Peacemakers cannot be absent witbosg: for a
Peacemaking session with the parties. If this happem&dacemaker who is
absent, as well as his or her partner, must repontagence to the Chief Judge
or to the District Court Judge if the case has beesfemed from the District
Court, who shall determine whether such absence isaktzi



(2) A Peacemaker shall be subject to disqualificati@hramoved from the Roll
of Peacemakers for breach of any confidentiality, réfiasaubmit to a drug test
or failure of a drug test, conviction of a felony or aiof moral turpitude in state
or federal court or conviction in Tribal Court for anyasfse which has resulted in
the imposition of a jail sentence.

(3) A Peacemaker shall be subject to disqualificatiomfa given matter for
personal interest and conflict of interest, but shatlloe removed from the Roll of
Peacemakers.

(4) A party requesting disqualification of a Peacemakall first request the
Peacemaker to recuse him or herself from the proceedindshall state the
reason in writing for requesting recusal. If the magemwt resolved or the
Peacemaker refuses to recuse, the party may petigo@rtief Judge or District
Court Judge, if the case has been transferred fromigiecDCourt, by filing a
request for disqualification and removal where appropr&tging the reason(s)
why disqualification is requested.

(5) The Chief Judge or District Court Judge, if the casebban transferred from
the District Court, shall determine whether to grantréuagiest. If the request is
granted, a substitute Peacemaker shall be appointed bydbe. The Chief
Judge shall instruct the Court Clerk to remove a peacemakettiie Roll of
Peacemakers where appropriate.

(d) Requests during Peacemaking.

(1) Any party may file a request with the Chief Judge atrigi Court Judge, if
the case has been transferred from the District t(Cmuimmediately terminate
peacemaking.

(2) Any participant may file a request with the Chief JualgBistrict Court
Judge, if the case has been transferred from the @i€tourt, to be excused from
peacemaking.

(e) NoticetoBegin Proceedings. Each Peacemaker Court convened shall be presided
over by two Peacemakers, one male and one female. Ndtibe appointment of a
Peacemaker shall be provided by the Court Clerk, who shall ®opies of the request
and order to the Peacemaker by first class mail or emdihotify the Peacemaker by
telephone. The Peacemaker shall notify the Courk®telephone or in writing of

(1) Any inability to serve in the matter; or
(2) Acceptance of the appointment.

If the Peacemaker does not accept the appointment witki(S) working days from
receipt of such notice, another Peacemaker may be apgoilf notice of inability to



serve is given, then a new appointment will be madeontacceptance of the
appointment, each Peacemaker will contact the otherreteddPeacemaker. They will
contact the parties to the conflict and any other persomlved and make other
necessary arrangements to conduct peacemaking sessions.

(g) Confidentiality and Privilege. Communications made during Peacemaking shall be
treated as confidential by all parties and participeBish communications shall be
privileged as settlement negotiations and may not be tathta the District Court as
evidence unless otherwise agreed to in writing by the padiiess otherwise required or
allowed by Tribal law, including this Ordinance. This pegé will not apply to
communications originally made for purposes other thacéaaking, or made before
Peacemaking begins.

(h) Peacemaking Session. The Peacemakers should open with introductions of the
parties and state the standards of decorum which will gdtersessions. The session
should then follow the steps below as reasonably Iplessi

(1) The Peacemakers may allow an opening traditional peangeceremony such
as burning cedar or smudging, or other similar practice. Thepavill not be
sworn in, but will agree to tell the truth to reacmatual resolution of the
conflict. Evidence law will not be applicable and the jpartnay submit any proof
they have such as receipts, contracts, photos, and stadements of witnesses.

(2) The Peacemakers will explain the risk that givehpkeacemaking is a
voluntary undertaking one of the parties may later redqodsrminate
peacemaking, for whatever reason, or a participant nbaryriaquest to be
excused from proceeding, for whatever reason, andhitpisrtant that each party
knowingly and voluntarily acknowledge such risks befm@ceeding.

(3) Each party should be permitted to make opening remdrich should
include his or her statement of the facts that havengige to the conflict, and
what he or she wants as a remedy. The Peacemdladirsesjuire each party to
submit a written statement of facts prior to the ihl@aring and may impose a
time limit on opening remarks.

(4) The Peacemakers should make certain that theipantis understand the
exact nature of the controversy and attempt to get thiep&o agree upon the
facts, and the desired remedy. The Peacemakers adslotid by asking
guestions to clarify points of discussion. To help nesddsues, the Peacemakers
should ask questions to determine the nature and causeacuoirffiet. If they

know what the conflict is and what the cause is, tti@y can choose a plan of
action, or choose possibilities to resolve the conflict.

(5) Once the Peacemakers are satisfied that theer@ttine conflict and desired
remedy have been adequately stated, they shall allewsdi®n of the subject



matter. At this point, the Peacemakers may allowergparticipants to join in the
discussion while keeping in mind the standards of decorum.

(6) During the discussions, the Peacemakers shall efmirehé principal parties
are permitted full opportunity to address comments presdmtéhe other party or
by other participants. The Peacemakers or the pamagssuggest the
involvement of other participants to assist the pawiéis peacemaking, their
agreement, or carrying out the agreement. Any necelsssoyrce or service
provider may be called upon to voluntarily assist, includiogal service
personnel, mental health professionals, traditionalene and leaders, public or
private service agencies, or any other person or progrdmitheitresources,
expertise and interest to assist. No person may beddo accept intervention or
services against his or her will.

(7) Discussions will continue until the parties have adull opportunity to
speak on the subject matter.

(8) Once the discussions are completed, the Peacesvsdiadl then direct the
discussions toward a resolution and allow the discusdiarremedy in the same
manner as described above.

(9) Once the discussions on the conflict and remedg hagn completed, the
Peacemaker shall then direct the discussion towardc#ispesolution, allowing
full opportunity for discussion and input.

(10) Should the parties reach an agreement, the Peagsmbk# provide a final
summary of such agreement and immediately reduce ititingv The written
agreement should be acknowledged by each party signing ttevagreement
and each party shall receive a copy of the signed agreeme

Where it appears that the Peacemaking session may not be cortindene setting or
where it appears that follow up discussions are necessarypPt@cemakers may
continue with the session until such time as the matteconcluded. The Peacemakers
shall notify the Court Clerk of such continuances. At tltenclusion of the
peacemaking or at such time as the Peacemakers find there carolyesolution of the
matter, the Peacemakers shall report the results of tlefforts to the District Court if
the matter was referred by the District Court, or to thai€f Judge. The reports may be
informal but must be reduced to writing by the Peacemaker. Margten record shall

be maintained in the files of the Court Clerk






